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I. INTRODUCTION 

A jury verdict, having been duly reached by a fair and 

impartial jury, should not be disturbed. Accordingly, when a 

party makes a prima facie showing that a post-verdict allegation 

of juror misconduct may be the product of implicit racial bias, 

the court should make every effort to eliminate any "lingering 

doubt " about the decision to grant a new trial. See State v. Berhe, 

193 Wn.2d 647,660,444 P.3d 1172 (2019). 

In this case, the trial court and Court of Appeals failed to 

exercise suitable oversight to ensure that the defense verdict 

reached in this case was not improperly nullified because of 

implicit racial bias. Both courts erroneously declined to order an 

evidentiary hearing on Plaintiff-Respondent Justine M. Rowe's 

motion for a new trial. 1 This Court should accept review to 

correct that error and clarify application of the implicit racial bias 

inquiry in circumstances where a party challenges the only juror 

1 The Court of Appeals substituted Angelique Lantz, as the 
personal representative of Rowe's estate, as Plaintiff after 
Rowe's death during the pendency of this appeal. 
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of color through a post-verdict motion for new trial. See 

RAP 13.4(b)(l ), (4). 

II. IDENTITY OF PETITIONERS AND DECISION 

Defendants State of Washington, Department of Social 

and Health Services (DSHS), and the Child Study and Treatment 

Center (CSTC) petition for review of the published decision of 

Division II of the Court of Appeals, Lantz v. State of Washington, 

Case No. 53826-1-II (Sept. 19, 2023) (attached as App. A). 

Ill ISSUE PRESENTED FOR REVIEW 

Whether the trial court should have held an evidentiary 

hearing on implicit racial bias and Rowe's allegations of juror 

misconduct before granting a new trial, where Rowe challenged 

the sole juror of color and where her challenge implicated 

additional circumstances identified under GR 37 as relevant to 

an implicit racial bias inquiry. 

IV. STATEMENT OF THE CASE 

A. Statement of Facts 

In 2018, Rowe brought claims of sexual harassment and 
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negligence against Defendants. CP 589-92. She alleged that, 

after she had been psychiatrically committed to the CSTC in 

2009, one of its staff members engaged her in a romantic and 

sexual relationship. CP 590-91. In June 2019, trial began on 

Rowe's claims. CP 595-99, 1823; RP 58.2 

1. Prospective jurors completed a questionnaire, 

individually discussed issues with counsel, and 

participated in general voir dire 

To aid jury selection, prospective jurors answered a juror 

questionnaire. RP 141, 146; CP 79-499, 1601-04. The 

questionnaire included 43 questions and covered a range of 

topics, including the prospective juror's experience with civil 

lawsuits, child abuse or neglect, social services, false 

accusations, and mental health treatment and proceedings. See, 

e. g. , CP 502-08. 

Based on responses, counsel individually questioned 13 

2 As used herein, the abbreviation "RP " refers to those 
volumes of the Report of Proceedings prepared by Court 
Reporter Jennifer Flygare. The abbreviation "SRP " refers to the 
additional volume of the Report of Proceedings prepared by 
Court Reporter Cathy Schamu. 
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prospective jurors, including Prospective Juror 7, a Black man. 

RP 187-274; SRP 19; CP 2356-57. Thereafter, all of the 

remaining jurors went through a general voir dire process. RP 

296-374. At that time, Prospective Juror 7 answered additional 

questions from counsel. RP 338, 348-50, 368-69. 

Rowe's counsel did not challenge Prospective Juror 7, and 

he was sworn onto the 14-person jury as Juror 4. RP 37 4-76; 

CP 1601, 1605, 1607. Juror 4 was the only juror of color. SRP 2, 

19; CP 2357. In addition, all the lawyers, court staff, and the trial 

judge were white. SRP 2. Juror 4 wore bright colored suits most 

days during the trial, including during jury selection, when the 

trial judge commented on his attire. RP 195; CP 2356. 

2. Juror 4 answered the questions asked of him 
during jury selection, as instructed 

As more fully described in Defendants' Court of Appeals 

briefing, Juror 4 answered "yes" to 23 of the questions on the 

juror questionnaire. CP 502-08; see also Opening Br. at 9-12. He 

specifically indicated that, based on his experiences and beliefs, 

he had no concerns about whether he could be a fair and impartial 
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juror in a case involving a psychiatrically committed patient, 

DSHS, or CSTC. CP 508. Juror 4 also asked for individual 

questioning. CP 502. 

Rowe's counsel began the individual questioning of Juror 

4 by noting Juror 4 had indicated he had some concerns about 

false information and truth issues. RP 196. Rowe's counsel asked 

Juror 4 to "kind of flesh that out a little bit." RP 196. Juror 4 

answered, "Well, the thing about it is, you remember the story of 

Joseph in the Bible and how he was falsely accused? And I have 

been falsely accused before, so I can kind of relate to that as 

well." RP 196. Juror 4 further explained, "I want to make sure 

that the person that's accused that they get fairly the right, you 

know, trial, fair trial with them. And if there's - I could see it 

going either way. But Joseph was accused. He refused, but he 

was accused. So that happens in life." RP 196-97. 

Rowe's counsel asked Juror 4 to tell "a little bit" about the 

false accusations that had been made against him. RP 198. Juror 

4 did so: 
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The thing of it is, I never knew who it was. I was 
falsely accused. Because I was supposed to be going 

into a place, but I didn't get a chance to go into the 

place because somebody had said some other 

things. So I know what that can be like to have that. 

I mean, you know, once that shoe's on your foot -
it's different when you hear it from someone else. 

But when it happen to you, then you know that. It 
happens in life. People do that. 

RP 198. 

Rowe's counsel next asked Juror 4 to tell "a little bit" 

about the loved one who reported having been abused or 

neglected. RP 198. Juror 4 complied: 

[TIJROR 4]: It was my ex-wife, her first husband 
that she had, he used to hold a gun on her head every 

night in the bed, he would actually hold a big gun in 

her head, and so that was like a mental breakdown 

thing with her psychologically as well. So I kind of 
know about that too as well. And one while she was 

actually taking anywhere from 100 to 110 pills a 

day, enough to kill a horse. 

[ROWE'S COUNSEL]: She was taking that many? 

[TIJROR 4]: Yeah, because the simple fact that she 
couldn't handle what was going on. So I know what 

it is to have that kind of stuff too as well, to be 

mentally challenged kind of so to speak. 

RP 199. 
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Rowe's counsel then asked Juror 4, "If we're asking you 

to return a verdict that's a financial verdict against the defendant, 

is that something you can do?" RP 200. Juror 4 answered, "Yeah, 

no problem." RP 200. 

Thereafter, defense counsel returned to asking Juror 4 

about being falsely accused. RP 201. Juror 4 explained, "Yeah. 

And it happened a couple of times, somebody that I didn't even 

know at all. Nobody even told me about it. I just - someplace 

they wouldn't let me in." RP 201. Defense counsel also asked, 

"And other than the fact that you're aware that false accusations 

happen, do you believe that you can be fair and impartial in this 

matter?" RP 201-02 (emphasis added). Juror 4 answered 

unequivocally, "Yes." RP 202. 

During general voir dire, defense counsel asked Juror 4, 

"would you be concerned about false allegations in a situation 

such as this?" RP 348. Juror 4 answered, "Yes," and explained: 

One reason why because my ex-wife, she was 
bipolar and schizophrenic and she was always 

taking medication all the time. And she divorced 
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with a no-fault divorce. No fault. And I know a lot 
of that's going on in the world. 

Human trafficking is one of the biggest multi­
billion dollar industries in the world and I know a 
lot of that's going on. But I do know on both sides 
there are some real truths to people doing that, but 
on the other side there's a lot of people that's not 
doing that that's been accused that's in prison right 
now and in jail right now for something they didn't 
do. 

Like I said earlier, Joseph in the Bible, he was 
accused, but he refused. He refused and she 
accused. So that does happen. 

RP 348-49. 

Defense counsel also asked Juror 4 what he would like to 

see to support allegations of sexual abuse. RP 349. Juror 4 

answered: "It always helps to have somebody else there with 

you . . . .  [Graham] always had his secretary with him so there 

would be no interactions somebody could say something 

accusing him of that. And it's always good to have that, to have 

that extra somebody that's with you. " 3 RP 349-50. 

3 Juror 4 did not clarify who "Graham " was. 
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Finally, defense counsel asked how the jurors would 

assess the credibility of someone they had never previously met. 

RP 367-68. Juror 4 responded, in part: 

I know for sure there's a lot of hallucination that 

goes along with medication and stuff like that, 
things that you think that that person is thinking 

totally different and way off, they way off in left 

field, and you're thinking, where did that come 

about for them to do what they do, to say what they 
say. I know that that happens a lot. 

RP 368. 

3. Before closing arguments, Rowe unsuccessfully 
moved to excuse Juror 4 based on alleged 

misconduct 

At the end of the third week of trial, Rowe challenged 

Juror 4 for the first time based on whether he was forthcoming 

and accurate during voir dire. RP 1854-63� CP 1765-70, 

1776-81. Defendants opposed the request to excuse Juror 4. 

RP 1858-61. Defense counsel also argued that Rowe's untimely 

challenge to Juror 4 should not be allowed "simply because some 

Internet research was done because someone apparently knew of 

this juror." RP 1861. 
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After a recess, Rowe renewed her argument and submitted 

briefing and additional evidence in support of her motion. 

RP 1914-16; CP 1741-55, 1771-75. Defendants again opposed 

the request and raised GR 37. RP 1916-21. Defense counsel 

explained that "Juror No. 4's somewhat notable in the Tacoma 

area and [Rowe's counsel] started doing an Internet search and 

that's how this all came about, not because of some alleged 

inappropriate act that the juror perpetrated and did something out 

of the normal course of business." RP 1917. Defense counsel 

noted Juror 4 had submitted a number of questions during trial 

"that perhaps were not pro-plaintiff." RP 1913, 1918; see, e.g., 

CP 1637, 1702, 1728-29, 1733, 1738. 

The court denied Rowe's motion based on a lack of 

evidence. RP 1923-24. Thereafter, the parties concluded their 

case presentations; Rowe dismissed her negligence claim; and 

the jury deliberated. RP 1942-70. 

The next day, the jury returned a 10-2 defense verdict. 

RP 1974-77; CP 1821. Juror 4 voted in favor of the verdict. 
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RP 1976. 

4. After the defense verdict, Rowe moved for a new 
trial based on alleged misconduct by Juror 4 

Rowe then moved for a new trial under CR 5 9( a), and again 

raised alleged misconduct by Juror 4 during voir dire. CP 1843-

54, 2330. This time, Rowe submitted over 350 pages of 

documents, some over 30 years old, purporting to establish Juror 

4's misconduct. CP 502-88, 1855-2118, 2306-27. As further 

described in Defendants' Court of Appeals briefing, the materials 

included police incident reports, documents from collections 

actions, documents related to orders of protection sought by and 

against Juror 4, and documents related to a parenting plan and a 

marriage dissolution involving Juror 4. Id.� see also Opening Br. 

at 21-24. The materials described Juror 4 as "the pastor guy who 

is always at the Tacoma Mall" who is "African American and 

wore bright colored suit[ s ]," and as a "well-known subject who 

walks around the Tacoma Mall every day" in "a bright colored 

suit, hat, and matching shoes." CP 580, 2314. 

11 



Defendants opposed Rowe's motion. CP 2119-305. In 

addition to arguing Rowe lacked admissible evidence to support 

her motion, Defendants cited GR 37 and contended, "This 

challenge to Juror No. 4 must not be race or ethnicity based in 

the same way that a peremptory challenge shall not be." 

CP 2123-24. 

At the hearing on Rowe's motion, the trial court reasoned 

that "the Court's job is to look for failure to disclose information 

that would have prompted further inquiry and leading up into a 

challenge for cause� the goal being to have a jury that's fair and 

impartial once all of that is said and done." RP 2005. The court, 

however, never addressed Defendants' arguments that Rowe's 

motion was based on inadmissible evidence. Rather, the trial 

court found, "There were a number of places where I think it's 

fair to say that Juror No. 4 either answered incorrectly or failed 

to provide information." RP 2005. The trial court explained that 

"because neither party had the opportunity to question Juror No. 

4 further on these topics and neither party had an opportunity to 
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make challenges for cause, this is an irregularity that affects the 

substantial rights of the parties. " RP 2006. Thus, the court 

granted Rowe's motion and asked counsel to prepare an order. 

RP 2006. 

5. The trial court denied Defendants' motion for an 

evidentiary hearing 

Before presentation of that order, Defendants moved for an 

evidentiary hearing. CP 2343-58. Defendants requested the 

hearing in order for the trial court to properly evaluate Rowe's 

allegations and ensure that implicit racial bias did not render null 

the verdict already reached in this case. CP 2343-44, 2353. 

Defendants relied on GR 37 and this Court's recent instructions 

in Berhe, 193 Wn.2d 647, on handling concerns of implicit racial 

bias. CP 2343-58. 

The court denied Defendants' motion: 

It is clear to me the Supreme Court does want Trial 
Courts to be very aware that implicit bias is an issue 
and it can come up in trial at any stage. 

So the first thing I have to do under Berhe is 
to answer a threshold question . . . .  [W]hether an 
objective observer would view race or ethnicity as a 
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factor in the verdict. That is the question I need to 
answer. 

What is curious to me is that what the State is 
arguing is that the litigant, who is partially African 

American, can demonstrate implicit racial bias 
against an African American. I confess, I am naive 

in such matters, but from a practical standpoint, the 

State's argument doesn't make sense to me. 

Honestly, if there were racial motives, why go 

through the expense of a trial to wait and bring a 
challenge? It makes no sense . . . .  

So I do not believe that an objective observer 
would view race or ethnicity as being a factor in this 

verdict. I am going to deny the request for an 

evidentiary hearing . . . .  

SRP 13-15 (emphases added). 

B. The Court of Appeals' Decision 

Defendants appealed. CP 2397. They requested reversal of 

the trial court's order granting a new trial and remand for 

reinstatement of the defense jury verdict because the order was 

not supported by substantial, admissible evidence. Opening Br. 

at 2. In the alternative, Defendants requested that the Court of 

Appeals vacate the order and remand with instructions for the 
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trial court to engage in an evidentiary hearing consistent with 

Berhe. Id. 

After briefing had closed and while awaiting oral 

argument, this Court accepted direct review in Hender son v. 

Thompson, 200 Wn.2d 417, 518 P.3d 1011 (2022). That case 

involved a personal injury claim where the plaintiff raised the 

issue of racial bias and asked for an evidentiary hearing in 

support of her motion for new trial under Berhe. Hender son, 200 

Wn.2d at 422, 429. At Defendants' request, the Court of Appeals 

stayed this matter pending resolution of Hender son. 

Ultimately, Henderson held that, on a motion for a new 

civil trial, "courts must ascertain whether an objective observer 

who is aware that implicit, institutional, and unconscious biases, 

in addition to purposeful discrimination, have influenced jury 

verdicts in Washington State could view race as a factor in the 

verdict." Id. at 435 (emphases in original). Thereafter, in this 

matter, the Court of Appeals lifted the stay and allowed the 

parties to submit supplemental briefing addressing Henderson. 
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The Court of Appeals affirmed the trial court's order 

granting a new trial in a published opinion. Lantz, slip op. at 2. 

The court declined to review the trial court's factual findings in 

the order under a de novo review standard, which Defendants had 

sought. Id. at 8-11. Instead, the court applied an abuse of 

discretion standard to those findings and concluded that the order 

was supported by substantial admissible evidence. Id. at 11-19. 

The court then agreed with Defendants that the trial court 

had erroneously applied a "would" standard instead of a "could" 

standard when evaluating whether there was a prima facie 

showing of implicit racial bias. Id. at 20-21. However, the court 

determined Defendants had failed to make that prima facie 

showing under the correct standard: "Reviewing the record de 

novo, we conclude that an objective observer could not view race 

as a factor in the decision to grant a new trial, because there was 

an objectively valid reason for challenging Juror 4." Id. at 21 

( emphasis added). 
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In addition, the court rejected direct application of GR 37 

and did not discuss or consider its circumstances when assessing 

whether a prima facie showing had been made. Id. at 20 n.8 & 

21-23. Instead, cross-referencing its earlier analysis under abuse 

of discretion, the court emphasized that, "as discussed above, 

there was a valid basis for a challenge for cause due to the 

significant information Juror 4 failed to disclose during voir 

dire." Id. at 21. The court further stated, "As discussed above, 

there was a valid non-racial basis for concluding Juror 4 should 

have been removed for cause." Id. at 22. 

V. REASONS WHY REVIEW SHOULD BE GRANTED 

This Court has an established commitment to eradicating 

racism, implicit and explicit, from the courtroom. It has 

reaffirmed that commitment through consistent stands against 

implicit racial bias in numerous cases and a variety of contexts. 

The Court of Appeals' opinion in this matter is at odds with the 

foundation of that precedent. 

17 



This case presents the Court with an opportunity to clarify 

the law governing implicit racial bias concerns that arise when a 

party challenges the only juror of color after an adverse verdict. 

Without correction from this Court, the published analysis of the 

Court of Appeals threatens to sow confusion in, rather than offer 

clarity to, the bench and bar when addressing implicit racial bias 

concerns in future cases. 

Because Defendants have made a prima facie showing that 

implicit racial bias could have affected the post-verdict 

proceedings in this case, there must be an evidentiary hearing 

before the defense verdict is nullified. Defendants agree, 

however, that if the evidence at the hearing establishes Juror 4 

held a bias such that Rowe did not obtain a fair trial, then a new 

trial is appropriate. In these post-verdict circumstances where 

implicit racial bias could be at play, the trial court should hear 

directly from Juror 4, as it would have if Juror 4 had been 

challenged for cause during voir dire, before determining Juror 4 

committed misconduct. 
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A. This Court Should Grant Review Because the Court of 

Appeals' Decision Conflicts with Henderson, Berhe, 

Sum, and other precedent of this Court 

Although the Court of Appeals agreed the trial court 

applied the wrong legal standard regarding implicit racial bias, 

in applying the correct standard, the Court of Appeals committed 

three errors of its own that justify this Court's review. 

First, the Court of Appeals' decision conflicts with 

precedent of this Court explaining implicit racial bias exists at an 

unconscious level and in combination with plausible race-neutral 

reasons when it reasoned that there was no implicit racial bias 

because there was an objectively valid reason for challenging 

Juror 4. See Henderson, 200 Wn.2d at 433-35; Berhe, 193 Wn.2d 

at 663-64. Second, departing from this Court's precedent, the 

Court of Appeals discounted that Rowe had challenged the only 

juror of color in denying that the State had made a prima facie 

case of implicit bias, and the court did not look to the GR 37 

circumstances for guidance in its analysis. See State v. Sum, 199 

Wn.2d 627, 648, 511 P.3d 92 (2022); City of Seattle v. Erickson, 
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188 Wn.2d 721, 724, 398 P.3d 1124 (2017). Third, contrary to 

the de novo review required by this Court, the Court of Appeals 

erroneously imported an abuse of discretion standard into its 

implicit racial bias analysis when it relied on its earlier analysis 

determining that the order granting a new trial was supported by 

substantial evidence. See Henderson, 200 Wn.2d at 429, 435-49; 

State v. Jefferson, 192 Wn.2d 225, 249-50, 429 P.3d 467 (2018). 

The errors by the trial court and Court of Appeals in 

evaluating implicit racial bias in this matter demonstrate that 

courts continue to need guidance from this Court. The Court 

should accept review. 

1. The decision conflicts with precedent explaining 

implicit racial bias exists unconsciously, 
alongside race-neutral reasons 

A decade ago, this Court recognized that "racism is often 

unintentional, institutional, or unconscious." State v. Saintcalle, 

178 Wn.2d 34, 36, 309 P.3d 326, 329 (2013) (plurality opinion), 

abrogated on other grounds, City of Seattle v. Erickson, 188 

Wn.2d 721, 398 P.3d 1124 (2017). Indeed, "people will act on 
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unconscious bias far more often if reasons exist giving plausible 

deniability ( e.g., an opportunity to present a race-neutral 

reason). " Id. at 49 (emphases added). 

Unlike explicit racial bias, which is "consciously held," if 

not necessarily admitted to, "[i]mplicit racial bias . . .  primarily 

exists at an unconscious level, such that the biased person is 

unlikely to be aware that it even exists. " Berhe, 193 Wn.2d at 

663. As explained by this Court, implicit racial bias "manifests 

in apparently race-neutral explanations for actions and decisions 

that were, in fact, influenced by unconscious racial bias. " Id. at 

665-66 ( emphasis added). Accordingly, the presence of "equally 

plausible, race-neutral explanations " will not defeat a showing of 

implicit bias. Id. at 666. 

Rather, "upon a motion for a new civil trial, courts must 

ascertain whether an objective observer who is aware that 

implicit, institutional, and unconscious biases, in addition to 

purposeful discrimination, have influenced jury verdicts m 

Washington State could view race as a factor in the verdict. " 
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Henderson, 200 Wn.2d at 435 ( emphases in original; citing 

Berhe, 193 Wn.2d at 665). This standard "speaks to possibility, 

not certainty, and to impact, rather than intent. " Id. at 434. 

"[R]egardless of whether intentional misconduct has been shown 

or the court believes there is another explanation," if that prima 

facie showing is made, then "[a] trial court must hold a hearing 

on a new trial motion. " Id. at 422-23 (first emphasis added; 

second emphasis in original). 

Contrary to this Court's guidance, in analyzing whether 

Defendants made a prima facie showing of implicit racial bias, 

the Court of Appeals' decision erroneously and repeatedly 

focuses on the race-neutral reason offered by Rowe - that Juror 

4 committed misconduct. See Lantz, slip op. at 21-23. This 

incorrect focus violates this Court's clear directives on how to 

apply the objective observer test to identify a prima facie 

inference of implicit racial bias. 
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2. The decision conflicts with precedent that looks 

at how the juror of color was treated and that 

takes guidance from the GR 37 circumstances 

In addition, this Court has held that "the trial court must 

recognize a prima facie case of discriminatory purpose when the 

sole member of a racially cognizable group has been struck from 

the jury. " Erickson, 188 Wn.2d at 734 ( emphasis added). It is 

undisputed that Juror 4 was the only juror of color and that Rowe 

targeted only him in the motion for new trial. SRP 2; CP 1843-

54, 2129, 2330, 2357. Those facts alone support finding a prima 

facie showing of implicit racial bias under Erickson, yet were 

discounted by the Court of Appeals. See Lantz, slip op. at 21 

("Defendants merely assert that because Juror 4 was the only 

juror of color, implicit bias could have played a role in the 

challenge. " (Emphasis added.)).4 

4 The Court of Appeals was incorrect in this statement as 
Defendants pointed to a variety of evidence related to the 
circumstances listed in GR 3 7 as relevant. See Opening Br. at 64-
67. 
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Further, this Court has repeatedly taken guidance from the 

non-exhaustive list of circumstances in GR 37 when analyzing 

whether the evidence supports an inference of implicit racial bias 

in non-jury selection situations. In Sum, where this Court adopted 

the GR 37 definition of an objective observer into the search and 

seizure analysis under article I, section 7 of the Washington 

constitution, the Court held, "in determining whether there has 

been a seizure in light of all the circumstances of the encounter, 

courts may take guidance from some of the circumstances 

specified in GR 37, in addition to case law and the contentions of 

the parties." Sum, 199 Wn.2d at 653-54 ( emphasis added). 

Similarly, in Berhe, 193 Wn.2d at 668, this Court looked to the 

presumptively invalid reason articulated in GR 37(h)(iii) in 

analyzing evidence of implicit racial bias in the context of a post­

verdict challenge. 

Yet, here, the Court of Appeals disagreed with 

Defendants' argument that the Court should follow Berhe and 

look to the GR 37 circumstances in analyzing evidence of 
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implicit racial bias in the context of Rowe's post-verdict 

challenge. See Lantz, slip. op. at 20 n.8. In fact, the Court of 

Appeals failed to consider the totality of evidence that supported 

a prima facie showing of implicit racial bias, which Defendants 

pointed to under GR 37(g)-(i). Cf Opening Br. at 64-67. This 

was error in conflict with this Court's decisions. 

3. The decision conflicts with precedent requiring 

de novo review by the appellate court in 
analyzing the possibility of implicit racial bias 

Finally, when analyzing implicit racial bias concerns, this 

Court "stand[ s] in the same position as does the trial court, and 

[it] review[s] the record and the trial court's conclusions . . .  de 

novo." Jefferson, 192 Wn.2d at 249-50� see also Henderson, 200 

Wn.2d at 435-39 (analyzing the evidence anew in practice to 

"provide guidance on how this prima facie showing should be 

assessed"). 

While the Court of Appeals stated it was engaging in that 

required de novo review, see Lantz, slip op. at 19, 21, 23, it 

mistakenly imported into its review conclusions that it had 
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reached "above," see id. at 21 ("as discussed above, there was a 

valid basis for a challenge for cause"), 22 ("[a]s discussed above, 

there was a valid non-racial basis for concluding Juror 4 should 

have been removed for cause"). That discussion "above" related 

to whether there was substantial evidence in the record that Juror 

4 committed misconduct under an abuse of discretion standard. 

See id. at 11. Accordingly, the Court of Appeals never looked at 

the totality of the evidence under a de novo standard, which was 

another error at odds with precedent of this Court. 

B. Whether Implicit Racial Bias Could Have Affected a 

Post-Verdict Challenge against a Juror of Color is an 

Issue of Substantial Public Interest that this Court 
Should Determine 

"Whether explicit or implicit, purposeful or unconscious, 

racial bias has no place in a system of justice." Henderson, 200 

Wn.2d at 421. Indeed, implicit or explicit racism by the 

prevailing party or jurors may justify a new trial because 

"[r]acism is endemic, and its harms are not confined to any place, 

matter, or issue." Id. 
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Defendants sought an evidentiary hearing because they 

were concerned that the verdict reached in this case would be 

nullified, not because of unfairness to Rowe, but because of 

implicit racial bias against Juror 4. Indeed, Defendants have 

never taken the position that the defense verdict, if reached by a 

biased jury, should stand without remedy under CR 59. Rather, 

Defendants have steadfastly asked for an evidentiary hearing and 

proper oversight by the trial court to evaluate whether Rowe's 

motion for new trial is meritorious. 

The hearing would present an opportunity to examme 

Juror 4 and allow the court to assess his responses, credibility, 

and demeanor, before ruling on the motion for new trial. See 

Berhe, 193 Wn.2d at 660. Juror 4 may be asked about his 

responses during voir dire to clear up any speculation as to 

whether he answered a material question in a false or misleading 

fashion, such that an accurate response would have supported a 

valid challenge for cause. Such oversight by the trial court is 
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required to remove any "lingering doubt" as to the fairness of 

Juror 4. See id. 

By accepting review, this Court can further elucidate the 

bench and bar as to how a prima facie showing of implicit racial 

bias - the precursor to a further evidentiary hearing - should be 

assessed. The personally invasive targeting of jurors of color 

following an adverse verdict is an issue that merits this Court's 

attention and guidance. 

VI. CONCLUSION 

For all the above reasons, this Court should grant review. 

This document contains 4,873 words, excluding the parts 

of the document exempted from the word count by RAP 18.17. 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 
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PUBLISHED OPINION 

VELJACIC, J . - J.R. , a former patient at a state run Child Study and Treatment Center 

(CSTC) sued the State of Washington, the Department of Social and Health Services (DSHS), and 

the CSTC, alleging violations of the Washington law against discrimination for sexual assault 

occurring at a place of public accommodation, sexual harassment, and negligence based on alleged 

sexual abuse . After a verdict for the defendants, J.R. discovered information revealing a seated 

juror, whose vote was necessary to sustain the verdict, had not disclosed material information 

during voir dire . J.R. moved for a new trial, which the defendants opposed. The trial court granted 

the motion, after which the defendants moved for an evidentiary hearing based on GR 37  because 

the challenged juror was the only juror of color. The trial court denied the motion for evidentiary 

hearing. The defendants appeal . 
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We hold that the trial court did not abuse its discretion in granting a new trial. We also 

hold that, although the trial court applied the wrong legal standard in its GR 37 analysis, upon de 

novo review, the Defendants did not meet their burden of showing an inference of racial bias 

sufficient to require an evidentiary hearing. We affirm. 

FACTS 

J.R. was a former patient at the CSTC from ages 16 to 17. J.R. was involuntarily committed 

to the CSTC as a result of several suicide attempts at age 16. During their time there, J.R. met 

Matthew Grundhoffer, a counselor employed by CSTC. J.R. alleged that Grundhoffer began a 

sexual relationship with J.R., which continued for several years after J.R. 's release from CSTC. 

In 2018, J.R. sued the CSTC, DSHS, and the State of Washington (hereinafter collectively referred 

to as "Defendants") alleging various causes of action, including violations of the Washington law 

against discrimination for sexual assault occurring at a place of public accommodation, sexual 

harassment, and negligence based on alleged sexual abuse. Defendants claimed that no sexual 

relationship occurred at the CTSC. Defendants in part argued that J.R. 's trauma and mental health 

symptoms made J.R. imagine the improper conduct now being asserted. 

The trial started in 20 19. The prospective jurors were sworn m and provided a 

questionnaire to complete under oath, which explained that each potential juror should answer the 

questions completely and explain answers. The questionnaire contained 43 questions that covered 

topics such as child abuse, social services, false accusations, mental health treatment, and more. 

The instructions in the questionnaire explained the importance of candor in the jury selection 

process, and that the oath taken to answer questions truthfully applied to everything asked in the 

questionnaire. If a juror were to answer 'yes' to any question, the instructions asked that they 

briefly explain the circumstances involved. 
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Juror 4 1 completed the questionnaire and was called in for individual questioning. During 

questioning, Juror 4 reported concern about a false allegation made against him, which he alluded 

to in questionnaire responses. J .R. ' s  counsel questioned Juror 4 about the false allegation. Juror 

4 explained only that he was falsely accused of something but never knew who had accused him. 

Juror 4 also answered that a loved one had reported being abused. Upon further questioning, Juror 

4 said he was referring to his ex-spouse, and that the abuse was perpetrated by the ex-spouse ' s  

former spouse. Juror 4 answered yes when asked if he could be fair and impartial in this matter. 

Based on this interview and the questionnaire, no challenge for cause was made and no 

peremptory challenge was used on Juror 4, who was seated for trial . Juror 4, a Black man, was 

the only person of color on the jury, to include the two alternates .  

Before closing argument, J .R. ' s counsel discovered documents that they alleged would 

establish that Juror 4 had not been forthcoming when answering the questions on voir dire . J.R. 

moved to dismiss Juror 4, and replace him with an alternate . J .R. ' s motion was based on a guardian 

ad litem report from 200 1 and a petition for an order of protection from 2007. The court denied 

the motion. After deliberations, the jury returned with a 1 0-2 defense verdict. Juror 4 was one of 

the ten jurors finding against J.R. 

After the verdict, J .R. ' s counsel found additional information that Juror 4 had not disclosed 

during voir dire . On question 1 0, Juror 4 was asked if he or a family member had ever been 

involved in a civil lawsuit. Juror 4 answered "No." Clerk' s Papers (CP) at 1 24 .  However, Juror 

4 was personally involved in nine separate civil lawsuits regarding domestic relations and financial 

disputes .  

1 During voir dire, Juror 4 was referred to as "Prospective Juror 7 ."  

3 
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On question 23 , Juror 4 was asked, "Have you ever had Child Protective Services (CPS), 

the police, or any other social welfare agency visit your house or the home of a family member or 

close friend about a child?" CP at 505. Juror 4 answered "No." CP at 505. However, Juror 4 had 

extensive interactions with CPS and law enforcement regarding his children, as evidenced by a 

guardian ad litem report filed in Pierce County Superior Court. This report stated that Juror 4 

"filed unsubstantiated charges of abandonment and abuse of the child against [his ex-spouse2] ,  in 

an attempt to gain custody of the child" and that " [Juror 4] had a history of erroneous reporting 

about [his ex-spouse] and the child, and that if it continued consideration would be given to filing 

legal charges against him." CP at 5 1 3 - 1 4 . The guardian ad litem report further explained that the 

child in question was "well taken care of by [the child' s  other parent] ,"  as observed through 

''personal visits to the home " by CPS .  CP at 5 1 4  ( emphasis added) . 

Furthermore, in Pierce County Superior Court, cause no . 0 1 -2-0 1 559-7, one of Juror 4 ' s  

ex-spouses described a hostile incident with Juror 4 ,  stating that Juror 4 was constantly calling the 

police and CPS resulting in multiple home visits . 

Question 8 asked, "Do you have any children" to which Juror 4 responded, "Now by 

myself."  CP at 1 23 .  Juror 4 answered "NIA" to follow up questions that asked for the number of 

children and their ages. CP at 1 23 .  Juror 4 also answered "NIA" to question 9 asking if he had 

any grandchildren. CP at 1 24 .  Juror 4 has five children and at least one grandchild. 

Question 1 3  asked, "Have you or anyone close to you ever been accused of having 

physically, sexually, or emotionally abused or neglected a child?" CP at 1 24 .  Juror 4 answered 

"Yes," but when asked to explain the details, Juror 4 stated only, "[Spouse] Abandon me, move 

on." CP at 1 24 .  Question 1 5  asked, "Have you, or any member of your family or close friends, 

2 Juror 4 has multiple ex-spouses that are referred to generally throughout this opinion. 
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ever been abused, physically or sexually assaulted, or been a victim of domestic violence or any 

other violent crime?" CP at 1 24 .  Juror 4 answered "Yes" and provided: "my [ex-spouse] was beat 

up by [their first spouse] ." CP at 1 24 .  Similarly, question 223 asked, "Were you or anyone you 

know assaulted or abused as a child?" CP at 1 25 .  Juror 4 again answered "Yes" but when asked 

for details, Juror 4 stated only "My [ex-spouse] was when a little [child] ." CP at 1 25 .  

Inconsistent with these answers, in 20 1 6, Juror 4 petitioned under penalty of  perjury for a 

protective order claiming he was a victim of domestic violence. Additionally, Juror 4 provided 

details asserting his mother-in-law had "been trying to kill" Juror 4 ' s  spouse "for a long time ." CP 

at 1 902. Also inconsistent with his answers on the questionnaire, in 2007, the Pierce County 

Superior Court granted a one year protection order ruling Juror 4 "is RESTRAINED from causing 

physical harm, bodily injury, assault, including sexual assault, and from molesting harassing, 

threatening, or stalking . . .  [Juror 4 ' s  child] ." CP at 1 936 .  Juror 4 was personally served with this 

order. 

In 2002 pursuant to proceedings between Juror 4 and one of his ex-spouses, the Pierce 

County Superior Court, cause no . 0 1 -3 -0 1 987- 1 ,  issued a parenting plan, supported by findings of 

fact and conclusions of law. The court found that Juror 4 ' s  "residential time [is limited due, in 

part, to] Physical, sexual or a pattern of emotional abuse of a child," CP at 2093 , and that " [a] 

continuing restraining order against [Juror 4] is necessary because : there is a history of domestic 

violence and manipulation by [Juror 4] towards [spouse] ." CP at 2 1 07 .  

3 The questionnaire is misnumbered. Question 22 appears twice on the form. This was the second 
question 22. 
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Also in 2002, a guardian ad !item report to the Pierce County Superior Court, cause no. 99-

3-02400-1, stated that Juror 4: 

has a history of physical abuse to [their]children from previous marriage. [Juror 4] 

used religion to attract and manipulate [Juror 4's spouse] into a relationship 

initially, and continues to attempt to use [] religion to gain custody of [their child]. 

It is my believe [sic] that [Juror 4] is a danger to the child, both physically and 

emotionally, and [Juror 4's] contact with [their child] should be strictly limited and 

supervised. 

CP at 5 14. 

In 2001,  Juror 4 and an ex-spouse filed competing lawsuits for protective orders, alleging 

each was committing child abuse against their child. On May 29, 2001,  in Pierce County Superior 

Court, cause no. 01-2-0145 1-5, Juror 4 alleged that they were assaulted by the ex-spouse in the 

car, that the ex-spouse was endangering their child by leaving the child in a hot car, and that the 

ex-spouse then fled "as I was going to get a police officer." CP at 1952. Juror 4 also claimed the 

ex-spouse was endangering their child by letting the child "play with [the ex-spouse's] medicine" 

and "[the ex-spouse] hit [Juror 4] our [child] with whatever in [the ex-spouse's] hand. [The ex­

spouse] grab him and throw him down" CP at 1953. The court granted Juror 4 a protective order. 

Also in 2001,  Juror 4 was interviewed by the police about their child being a potential victim of 

abuse. Again, this information was inconsistent with Juror 4's responses on the juror questionnaire 

in this case. 

Finally, question 40 asked, "Please describe any attitudes or experiences you have that you 

believe might be important for determining whether you could serve fairly and impartially as a 

juror in this lawsuit." CP at 508. Juror 4 responded "Yes" but then only stated "Believe for the 

best." CP at 508. Juror 4 did not disclose any of the information outlined above. 

Based on the aforementioned inconsistencies between the newly discovered information 

and Juror 4's answers during voir dire, J.R. timely moved for a new trial under CR 59(a)(l ), (2), 
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and (9). The trial court granted J.R. 's motion for new trial, finding that "[t]here were a number of 

places where [] it's fair to say that Juror No. 4 either answered incorrectly or failed to provide 

information." 15 Rep. of Proc. (RP) at 2005. The trial court explained that "because neither party 

had the opportunity to question Juror No. 4 further on these topics and neither party had an 

opportunity to make challenges for cause, this is an irregularity that affects the substantial rights 

of the parties." 1 5  RP at 2006. 

After the trial court's ruling, Defendants requested an evidentiary hearing for the trial court 

to properly oversee an inquiry into the alleged juror misconduct, so as to properly evaluate the 

allegations made and ensure that implicit racial bias did not render null the verdict already reached. 

Defendants' motion relied on GR 37 and the Washington Supreme Court's then recent guidance 

in State v. Berhe, 193 Wn.2d 647, 444 P.3d 1 172 (2019), on addressing implicit racial bias injury 

deliberations. 

The court denied the motion for the evidentiary hearing, stating on the record: 

It is clear to me the Supreme Court does want Trial Courts to be very aware that 

implicit bias is an issue and it can come up in trial at any stage. 

So the first thing I have to do under Berhe is to answer a threshold question. 

. . . [W]hether an objective observer would view race or ethnicity as a factor in the 

verdict. That is the question I need to answer. 

Honestly, if there were racial motives, why go through the expense of a trial to wait 

and bring a challenge? It makes no sense . . . .  

So I do not believe that an objective observer would view race or ethnicity 

as being a factor in this verdict. I am going to deny the request for an evidentiary 

hearing. 

RP (Aug. 23, 2019) at 13-15 .  (emphasis added). 

The court entered findings of fact and conclusions of law granting a new trial pursuant to 

CR 59(a)(l ), (2), and (9), because if Juror 4 had accurately answered questions 10, 1 1 , 15 ,  22, 23 
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27, 29, or 30 (described in paragraph nos .  2, 3, 4, 5, or 6 of the order), the information would have 

provided a valid basis for a challenge for cause . 

Defendants appeal .  

ANALYSIS 

In reviewing the grant of a new trial, we first address the standard of review, next we move 

to the juror misconduct at issue here, and finally we consider the trial court' s denial of an 

evidentiary hearing regarding racial bias . 

I .  GRANT OF a NEW TRIAL 

Defendants take issue with the trial court' s grant of a new trial to J.R. We first 

address the standard of review. 

A. Standard of Review for Orders Granting a New Trial . 

The Defendants argue that we should review the trial court decision to grant a new trial de 

novo, because we are in as good a position as the trial court to review J .R. ' s evidence in support 

of the motion.4 We disagree. 

The standard of review applied to orders granting a new trial generally depends on the issue 

reviewed by the appellate court and the record developed at trial . We will first discuss CR 59(a) , 

analyze relevant case law, and then evaluate the Defendants' argument. Ultimately, we conclude 

that review of the trial court' s order here is properly made under an abuse of discretion standard. 

4 We take this opportunity to note that Defendants fail to differentiate between discretion utilized 
by the trial court in its fact finding function and the discretion utilized by the trial court in the 
ultimate decision to grant the motion for new trial under CR 59 .  These are different functions, as 
illustrated by our analysis in section B.4 .  below. Because Defendants argue for the de novo 
standard we would utilize if the trial court found facts based solely on documentary evidence, we 
interpret their argument at page 3 1  of their brief as a request for de novo review of the findings of 
fact only, not as an argument for de novo review of the discretionary decision to ultimately grant 
the motion. If Defendants are also requesting de novo review, under CR 59 alone, of the grant of 
the motion for new trial, we rej ect that request. 
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The relevant grounds for a new trial are set out in CR 59( a), which states: 

On the motion of the party aggrieved, a verdict may be vacated and a new trial 

granted to all or any of the parties . . . .  Such motion may be granted for any one of 

the following causes materially affecting the substantial rights of such parties: 

(1)  Irregularity in the proceedings of the court, jury or adverse party, or any 

order of the court, or abuse of discretion, by which such party was prevented from 

having a fair trial; 

(2) Misconduct of prevailing party or jury; . . .  or 

(9) That substantial justice has not been done. 

(Emphasis added.) 

In considering jury misconduct, the key question is whether '"such a feeling of prejudice 

[has] been engendered or located in the minds of the jury as to prevent a litigant from having a fair 

trial ."' Coogan v. Borg-Warner Morse Tee Inc., 197 Wn.2d 790, 806, 490 P.3d 200 (202 1) 

(internal quotation marks omitted) (quotingAlum. Co. of Am. v. Aetna Cas. & Sur. Co. , 140 Wn.2d 

5 17, 537, 998 P.2d 856 (2000)). 

"An order granting or denying a new trial will not be reversed except for an abuse of 

discretion." Coleman v. George, 62 Wn.2d 840, 841, 384 P.2d 871 (1963). "Findings of fact made 

by the [trial] court are accepted if they are supported by substantial evidence in the record." City 

of Richland v. Wakefield, 1 86 Wn.2d 596, 605, 380 P.3d 459 (2016). "However, the [trial] court's 

'rulings as to the law' are reviewed de novo." State v. Fisher, 165 Wn.2d 727. 745, 202 P.3d 937 

(2009). 

A trial court abuses its discretion if its decision is manifestly unreasonable or exercised on 

untenable grounds or for untenable reasons. Salas v. Hi-Tech Erectors, 168 Wn.2d 664, 668-69, 

230 P.3d 583 (2010). '"A discretionary decision is based on untenable grounds or made for 

untenable reasons if it rests on facts unsupported in the record or was reached by applying the 

wrong legal standard. "' McCoy v. Kent Nursery, Inc. , 163 Wn. App. 744, 758, 260 P.3d 967 
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(20 1 1 )  (internal quotation marks omitted) (quoting State v. Quismundo, 1 64 Wn.2d 499, 504, 1 92 

P .3d 342 (2008)). A trial court that '"relies on unsupported facts"' or "'a clearly erroneous 

assessment of the evidence ' "  necessarily abuses its discretion. Clark v. Teng, 1 95 Wn. App. 482, 

492, 3 80 P.3d 73 (20 1 6) (quoting Gildon v. Simon Prop. Grp. , Inc. , 1 58 Wn.2d 483 , 494, 1 45 P .3d 

1 1 96 (2006); Demelash v .  Ross Stores, Inc. , 1 05 Wn. App. 508 , 530 ,  20 P .3d 447 (200 1 )) .  Greater 

deference is owed the decision to grant a new trial than the decision to deny a new trial . Kuhn v. 

Schnall, 1 55 Wn. App. 560, 57 1 , 228 P .3d 828 (20 1 0) .  

The Defendants cite McCoy, 1 63 Wn. App. 744, to support their argument that de  novo, 

rather than abuse of discretion, is the proper standard of review of the findings of fact made by the 

trial court. Defendants' reliance on McCoy is misplaced. In McCoy, this court reviewed the 

evidence de novo, and held that substantial evidence did not support the trial court' s findings .  Id. 

at 759 .  But the trial court had merely evaluated declarations; it did not hear testimony from the 

accused jurors ; it made no written or oral findings of its recollection of voir dire or of credibility 

or weight accorded the competing declarations; and no record of voir dire existed. Id. The posttrial 

affidavits of counsel and jurors and other documentary evidence comprised the total basis of the 

trial court' s findings on juror misconduct and the effect on the verdict. Id. This court reasoned 

that in general, " ' appellate courts are in as good a position as trial courts to review written 

submissions ' and may review de novo trial court decisions based on affidavits and other 

documentary evidence."  Id. (quoting In re Marriage of Rideout, 1 50 Wn.2d 337, 3 50, 77 P .3d 

1 1 74 (2003)) . 

But unlike McCoy, here the trial court did not rely solely on documentary evidence in 

granting J .R. a new trial . On the contrary, the trial court made extensive factual findings based on 

not only the documentary record but also based on testimony that occurred during voir dire . 

1 0  
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Additionally, Juror 4 filled out a multi-page questionnaire, and his individual questioning was 

observed by the trial court and transcribed by a court reporter. We are not in as good a position as 

the trial court to review this record, so we do not review de novo the trial court' s findings of fact 

for its grant of a new trial . Rather, we will apply the abuse of discretion standard. We next tum 

to the juror misconduct at issue here . 

B .  Juror Misconduct 

The Defendants argue that the trial court abused its discretion in granting a new trial based 

on juror misconduct. We disagree. We first address the applicable legal principles, after which 

we conclude that substantial evidence supports the trial court' s findings, which were material to 

the issue in the trial . Finally, we conclude that the trial court properly utilized its discretion in 

granting the new trial . 

1 .  Legal Principles 

Voir dire examination serves to protect the parties' rights to a fair trial by exposing possible 

biases, both known and unknown, on the part of potential jurors . Kuhn, 1 55 Wn. App. at 574. 

During voir dire, the court and counsel " ' ask the prospective jurors questions touching their 

qualifications to serve as jurors in the case . "' State v. Lupastean, 200 Wn.2d 26, 3 5 , 5 1 3  P .3d 78 1 

(2022) (quoting CrRLJ 6.4(b)) . 5 Voir dire is " ' conducted under oath"' and " ' subject to the 

supervision of the court as appropriate to the facts of the case . "' Id. (quoting CrRLJ 6 .4(b)) . Voir 

dire has two purposes :  " ' discovering any basis for challenge for cause"' and " ' gaining knowledge 

to enable an intelligent exercise of peremptory challenges . "' Id. (quoting CrRLJ 6 .4(b)) .  

Challenges for cause are governed by RCW 4.44. 1 50 through . 1 90 .  Id. A juror may be challenged 

for cause only for specified reasons, one of which is "implied" or "actual" bias . RCW 4.44 . 1 60, 

5 CrRLJ 6.4(b) is directly quoted in Lupastean, 200 Wn.2d at 3 5 .  
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. 1 70 .  In contrast, a peremptory challenge is an objection to a juror for which no reason is given. 

Lupastean, 200 Wn.2d at 3 5 .  

A juror' s misrepresentation or failure to speak regarding a material fact when called on 

during voir dire can constitute juror misconduct. McCoy, 1 63 Wn. App. at 760-6 1 .  "It is well 

established that a juror commits 'misconduct' warranting a new trial if they answer 'falsely on voir 

dire, concealing [their] bias. "' Lupastean, 200 Wn.2d at 37 (quoting Nelson v. Placanica, 33  

Wn.2d 523 , 529, 206 P.2d 296 ( 1 949)). To  obtain a new trial, a party must show the juror failed 

to answer honestly where a correct response would have provided a valid basis for a challenge for 

cause, and "it affirmatively appears that a substantial right of the defendant was materially 

affected." Lupastean, 200 Wn.2d at 49;6 Cf CR 59(a) . 

In exceptional cases, the courts will draw a conclusive presumption of implied bias from 

the juror' s factual circumstances. State v. Cho, 1 08 Wn. App. 3 1 5 , 325 ,  30  P .3d 496 (200 1 ) .  "Once 

a trial court has determined the existence of juror misconduct, we give great deference to the trial 

court' s determination of whether juror misconduct affected the verdict because the trial court 

' observed all the witnesses and the trial proceedings and had in mind the evidence which had been 

presented. '" McCoy, 1 63 Wn. App. at 759 (quoting Halverson v. Anderson, 82 Wn.2d 746, 752, 

5 1 3  P.2d 827 ( 1 973)) . 

A trial court appropriately exercises its discretion by granting a new trial when juror 

nondisclosure is unintentional but reveals an implied bias that would have supported a challenge 

for cause. In Lupastean, the petitioner sought a new trial because one of the seated jurors failed 

to disclose information that was requested in voir dire, contending that nondisclosure impaired his 

ability to exercise peremptory challenges. 200 Wn.2d at 30 .  Our Supreme Court considered 

6 CrRLJ 7 .5(a) is directly quoted in Lupastean, 200 Wn.2d at 49. 
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whether a mistrial may be granted where the juror did not intend to answer falsely, and the 

undisclosed information may have supported a peremptory challenge, but may not have supported 

a challenge for cause. Id. at 37. The court held that: 

If a juror fails to disclose requested information in the jury selection process, a 

motion for a mistrial or new trial may not be granted solely because the undisclosed 

information might have triggered a peremptory challenge. Instead, as for other 

nonconstitutional trial errors, the moving party must show that the juror's 

nondisclosure was prejudicial to the party's right to a fair trial. 

Id. at 53 (emphasis added). 

The Lupastean court did not treat general juror nondisclosure as an inherently prejudicial 

error that automatically requires a new trial; rather, it concluded that juror nondisclosure must be 

treated like other nonconstitutional errors that require a new trial only on an affirmative showing 

of prejudice. Id. at 3 1 .  However, the Lupastean court also explicitly noted that: 

A juror's failure to disclose information that is properly and understandably 

requested during jury selection will certainly require a new trial if the undisclosed 

information reveals the juror's actual or implied bias. This is true regardless of 

whether the juror's failure to disclose was intentional because "[a] trial by a jury, 

one or more of whose members are biased or prejudiced, is not a constitutional 

trial." 

Id. at 53 (internal quotation marks omitted) (emphasis added) (quoting Berhe, 193 Wn.2d at 658). 

Additionally, in Kuhn, a former patient and parents brought an action against a pediatrician 

and clinic alleging sexual abuse. 155  Wn. App at 564. After the verdict, it came to light that one 

juror failed to disclose her childhood sexual abuse experiences, and another juror failed to disclose 

that she and her husband had been defendants in medical malpractice lawsuits. Id. at 573. The 

trial court accepted that both jurors' "omissions were honest and inadvertent failures to disclose," 

but nevertheless granted a new trial based on juror nondisclosure. Id. at 573 (internal quotation 

marks omitted). This court held that the trial court did not abuse its discretion in granting a new 

trial, reasoning that a prospective juror could be excused for implied bias, if she has '"an [i]nterest 
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. . .  in the event of the action, or the principal question involved therein, "' and that a trial court 

must have discretion in determining what constitutes an "interest" because a great variety of fact 

patterns can arise. Id. at 574-75 (internal quotation marks omitted) (quoting Carle v. McChord 

Credit Union, 65 Wn. App. 93, 108, 827 P.2d 1070 (1992)). 

Furthermore, the court reasoned that it was irrelevant that the omissions in question were 

not deliberate because the purpose of voir dire is to protect the parties' rights to a fair trial by 

exposingpossible biases, both known and unknown, on the part of potential jurors. Kuhn, 155 Wn. 

App. at 575. Therefore, the court held that granting a new trial based on unintentional 

nondisclosure was a proper exercise of discretion by the trial court. Id. 

Finally, courts have discretion to make an inference as to the likelihood of juror bias based 

on the specific factual circumstances. In Cho, the defendant filed a motion for a new trial after 

learning post-verdict that one of the sitting jurors had not disclosed that he was a retired police 

officer. 108 Wn. App. at 3 19-20. The motion was denied. Id. On appeal, the court held that there 

was nothing inherent in the experience or status of being a police officer that would support a 

finding of bias. Id. at 324. However, the court also opined that the trial court should have 

considered the possibility of implied bias. Id. at 326. This was due to the fact that "the transcript 

considered as a whole [raised] a troubling inference of deliberate concealment" because the juror 

failed to mention his past employment and did not respond when the judge asked if the prospective 

jurors have ever had a favorable experience with police. Id. at 327. The court determined that 

while it was possible the juror did not think this was worth mentioning, this possibility seemed 

unlikely, and it was more likely he deliberately construed his answers to the questions as narrowly 

and subjectively as possible so as to avoid having to reveal that he was a former police officer. Id. 
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at 328 .  The court in Cho remanded for further findings after an evidentiary hearing where the 

parties could present further testimony on the issue. Id. at 329-30 .  

2 .  The Trial Court' s Findings are Based on Substantial Evidence 

The Defendants argue that the court abused its discretion in granting a new trial because 

the trial court' s findings that Juror 4 gave false or misleading answers is not supported by 

substantial, admissible evidence. We disagree. 

First, in response to question 1 5 , "Have you, or any member of your family or close friends, 

ever been abused, physically or sexually assaulted, or been a victim of domestic violence or any 

other violent crime?", Juror 4 answered '"Yes"' and provided, "my [ex-spouse] was beat up by 

[their] first [spouse] ." CP at 1 24 .  However, Juror 4 was a complainant in a petition for a domestic 

violence protection order where he asserted he was a victim, and failed to disclose this fact. Juror 

4 also described to police that his child was a victim of abuse . 

Second, in response to question 1 3 ,  "Have you or anyone close to you ever been accused 

of having physically, sexually, or emotionally abused or neglected a child?", Juror 4 merely stated 

" [Spouse] Abandon me, move on." CP at 1 24 .  But Juror 4 was personally served with a protection 

order holding that they were "RESTRAINED from causing physical harm, bodily injury, assault, 

including sexual assault, and from molesting harassing, threatening, or stalking . . .  [Juror 4 ' s  

child] ." CP  at 1 936 .  Also, in a different incident, Juror 4 and an ex-spouse filed competing 

lawsuits for protective orders, alleging each was committing child abuse against their child. A 

court appointed guardian ad litem determined that Juror 4 "is a danger to the child, both physically 

and emotionally, and [Juror 4 ' s] contact with [the child] should be strictly limited and supervised." 

CP at 5 1 4 .  The judge presiding over Juror 4 ' s  divorce issued a "Final Order" on Juror 4 ' s  parenting 

plan holding that " [Juror 4 ' s] residential time with the child(ren) shall be limited" under RCW 
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26.09. 1 9 1  and then concluded this was due to "Physical, sexual or a pattern of emotional abuse of 

a child" and " [a] history of acts of domestic violence as defined in RCW 26.50 .0 1 0( 1 )  or an assault 

or sexual assault which causes grievous bodily harm or the fear of such harm." CP at 2092-93 . 

Finally, in response to question 23 ,7 "Have you ever had [CPS] . . .  , the police, or any other 

social welfare agency visit your home or the home of a family member or close friend about a 

child?", Juror 4 answered "No." CP at 505 .  But a guardian ad litem report detailed the child in 

question was well cared for by their other parent, as observed through a personal visit to the home 

by CPS .  Additionally, in Pierce County Superior Court, cause no . 0 1 -2-0 1 559-7, another of Juror 

4' s ex-spouses described " [CPS] to my home 6-5-0 1 "  because Juror 4 was "calling police and 

[CPS] to have them come to our home constantly." CP at 2028 .  The trial court' s findings 2 

through 6 that Juror 4 gave false or misleading answers to questions 1 0, 1 1 , 1 5 , 22, 23 , 27, 29, 30 ,  

and 40 are based on substantial evidence. 

3 .  Materiality 

Defendants argue that "Juror 4 ' s  interactions with CPS and the police about the alleged 

physical abuse of [their] children are not material to any issue in this discrimination case involving 

an allegation of sexual abuse within a mental health facility." Br. of Appellant at 43 . We disagree 

because J.R. ' s  CPS involvement was emphasized by Defendants throughout the trial . In its 

opening statement, Defendants indicated that J.R. "had lots of CPS encounters." RP at 1 063 . 

Moreover, Defendants ' expert, Janet Warren, testified during trial that she was struck by the 1 2  

CPS referrals, indicating "a very unstable, problematic family." Ex. at 2 1 2A. Certainly, 

Defendants raised J.R. ' s  involvement with CPS at the trial court level, presumably because it was 

7 The questionnaire is misnumbered. There are two question 23 s listed on the questionnaire . This 
is the second question 23 . 
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material to showing that J.R. lacked credibility and so their allegations must be false. Juror 4's 

involvement in CPS, too, was material to his ability to be fair and impartial, the key to J.R. 's right 

to a fair trial. This argument fails. 

4. The Trial Court Properly Exercised its Discretion in Granting a New Trial 

Defendants argue that the court abused its discretion in granting a new trial because there 

is no evidence that Juror 4 harbored actual bias toward J.R. We disagree. 

As discussed above, actual bias is not required for a court to grant a new trial based on jury 

nondisclosure. See Lupastean, 200 Wn.2d at 53; Kuhn, 155 Wn. App. at 574-75. The purpose of 

voir dire is to protect the parties' rights to a fair trial by exposing possible biases, both known and 

unknown, on the part of potential jurors. Lupastean, 200 Wn.2d at 53; Kuhn, 155 Wn. App. at 

574-75. Even where a juror's responses on voir dire do not demonstrate actual bias, courts may 

"draw a conclusive presumption of implied bias from the juror's factual circumstances." Cho, 108 

Wn. App. at 325. The factual circumstances in this case suggest implied bias, and the trial court 

had the discretion to reach that conclusion. 

Similar to Cho, where the court had doubts that the juror's nondisclosure was inadvertent, 

here J.R. could draw an inference of implied bias based only on the sheer volume of information 

that went undisclosed in voir dire. The volume of information withheld makes it highly unlikely 

that all of these nondisclosures were inadvertent, and even if they were, a challenge for cause based 

on implied bias would have been valid. See Kuhn, 155  Wn. App. at 574-75. Likewise, had J.R. 

known that Juror 4 was at the center of so many accusations, J.R. could permissibly draw an 

inference of implied bias on this alternative basis, and thereby excuse Juror 4 for cause. 

Because Juror 4 was not forthcoming in disclosing information (i.e., the guardian ad !item 

report and CPS visits), Juror 4's failure to disclose requested information was a valid basis for a 
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new trial because it revealed implied bias, and a trial by a biased jury is not a constitutional trial. 

See Lupastean, 200 Wn.2d at 53. 

Moreover, we give deference to the trial court's decision to grant a new trial. This is the 

prevailing policy because the variety of fact patterns that can arise require the trial court to have a 

measure of discretion. Kuhn, 155 Wn. App at 574-75. Even the court in McCoy, which held that 

the trial court had abused its discretion, noted that once a trial court has determined the existence 

of juror misconduct, the reviewing court gives great deference to the trial court's determination of 

whether juror misconduct affected the verdict because the trial court '"observed all the witnesses 

and the trial proceedings and had in mind the evidence which had been presented. "' 163 Wn. App. 

at 759 (quoting Halverson, 82 Wn.2d at 752). Furthermore, greater deference is owed the decision 

to grant a new trial than the decision to deny a new trial. Kuhn, 155  Wn. App. at 571.  Therefore, 

as applied to this grant of a new trial, we give greater deference to the trial court's assessment of 

the unique facts presented, indeed it is in a better position to do so. 

Defendants also assert that Juror 4 disclosed ample information during voir dire and that 

some of Juror 4's answers were merely abbreviated; therefore, the onus was on J.R. 's counsel to 

ask follow up questions and seek clarification. We reject this argument as well. 

Juror 4 answered questions in a manner that did not warrant follow up questions. On the 

written questionnaire, Juror 4 simply wrote "no" in regards to whether CPS had ever visited their 

home or the home of a family member about the welfare of a child. CP at 125, 505. In fact, Juror 

4 had extensive dealings with CPS regarding their spouses and their own children, including a 

home visit as stated in the guardian ad !item report. Juror 4 also omitted other important 

information during individual questioning. J.R. 's counsel relied on Juror 4's answers as being 

truthful because they were given under oath. 
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The trial court' s findings of fact are based on substantial evidence in the record and it did 

not abuse its discretion in granting a new trial . 

II. IMPLICIT RACIAL BIAS 

Defendants argue that the trial court' s legal conclusion in ordering a new trial should be 

vacated under de novo review because the trial court applied the wrong legal standard, and that 

the matter should be remanded for an evidentiary hearing. Additionally, Defendants argue that 

they made a prima facie showing that J .R. ' s motion for new trial raised an inference of implicit 

racial bias by challenging the sole person of color on the jury. 

Below, we address the standard of review, applicable legal principles, and the trial court' s 

use of the wrong legal standard. In the end, reviewing the trial court' s decision de novo, we hold 

that because an objective observer could not view race as a factor in the challenge of Juror 4 an 

evidentiary hearing was not required. 

A. Standard of Review 

Whether '"an obj ective observer could view race as a factor in the use of the peremptory 

challenge ' is an objective inquiry . . . .  [W]e stand in the same position as does the trial court, 

and we review the record and the trial court' s conclusions . . .  de novo ." State v. Jefferson, 1 92 

Wn.2d 225 ,  249-50, 429 P .3d 467 (20 1 8) (plurality opinion) (quoting GR 37(e)) . 

B. "Objective Observer" Test 

Washington courts have the inherent power to grant a new trial on the ground that 

substantial justice has not been done. CR 59(a)(9) ; Henderson v. Thompson, 200 Wn.2d 4 1 7, 430, 

5 1 8  P .3d 1 0 1 1 (2022) . Upon a motion for a new civil trial due to the impact of racial bias during 

1 9  
Appendix 1 9  

https://1.next.westlaw.com/Document/Ia1204360df3f11e8a99cca37ea0f7dc8/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_804_249%E2%80%9350%2Cco_pp_sp_4645_480
https://1.next.westlaw.com/Document/Ia1204360df3f11e8a99cca37ea0f7dc8/View/FullText.html?transitionType=Default&contextData=(oc.Default)&documentSection=co_pp_sp_804_249%E2%80%9350%2Cco_pp_sp_4645_480


53 826- 1 -II 

the proceedings, courts will apply the "objective observer" test8 to determine whether an objective 

observer who is aware that implicit, institutional, and unconscious biases, in addition to purposeful 

discrimination, have influenced jury verdicts in Washington could view race as a factor in the 

verdict. Id at 43 5 ;  see also Berhe, 1 93 Wn.2d at 665 . We apply the same standard here to 

determine whether the post-trial challenge based on Juror 4 ' s  participation was due to racial bias, 

and if so, whether the trial court' s order granting a new trial should be vacated. 

The litigant raising the issue of bias must make a showing sufficient to draw an inference 

of racial bias . Henderson, 200 Wn.2d at 43 5 .  When a civil litigant makes a prima facie showing 

sufficient to draw an inference of racial bias under this standard, the court must grant an evidentiary 

hearing to determine if racial bias affected the proceeding. Id. ; see also Berhe, 1 93 Wn.2d at 665-

66. At the hearing, the trial court must presume that racial bias affected the proceeding, and the 

party benefiting from the alleged racial bias has the burden to prove it did not. Henderson, 200 

Wn.2d at 43 5 .  

C .  The Trial Court Applied the Incorrect Legal Standard 

Instead of examining whether an objective observer could view race as a factor in the 

proceeding, the trial court instead used the wrong legal standard. The trial court described the 

standard as : 

It is clear to me the Supreme Court does want Trial Courts to be very aware that 
implicit bias is an issue and it can come up in trial at any stage. 

So the first thing I have to do under Berhe is to answer a threshold question. 
. . . [W]hether an objective observer would view race or ethnicity as a factor in the 
verdict. That is the question I need to answer. 

8 Defendants ' argue that we should apply GR 37  to determine whether race was a factor in J.R. ' s  
challenge to Juror 4 .  While we do not agree that GR 37  i s  directly applicable, we do apply the 
objective observer test derived from GR 37  to analyze whether racial bias was a factor in J.R. ' s  
challenge. 
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RP (Aug. 23, 2019) at 13-14 (emphasis added). 

The trial court was incorrect in using a "would" standard to make this determination. The 

correct objective observer "could" standard, articulated above, speaks to possibility, not certainty, 

and to impact, rather than intent. Henderson, 200 Wn.2d at 434. Therefore, the trial court applied 

the wrong legal standard. 

The trial court committed legal error by applying the incorrect legal standard. 

1 .  In Applying the Correct Legal Standard, We Conclude There Was a Valid Basis 

for a Challenge For Cause Unrelated to Juror 4's Race 

The Defendants argue that we, on de novo review of the trial court's findings and 

conclusions, should hold that there has been a prima facie showing of implicit racial bias affecting 

the challenge to Juror 4, and therefore, we should vacate the order granting a new trial and remand 

to the trial court with instructions that it hold the required evidentiary hearing. We disagree. 

Reviewing the record de novo, we conclude that an objective observer could not view race 

as a factor in the decision to grant a new trial, because there was an objectively valid reason for 

challenging Juror 4. The litigant raising the issue of racial bias must make a showing sufficient to 

draw an inference of racial bias. Henderson, 200 Wn.2d at 435. Here, Defendants merely assert 

that because Juror 4 was the only juror of color, implicit bias could have played a role in the 

challenge. But, as discussed above, there was a valid basis for a challenge for cause due to the 

significant information Juror 4 failed to disclose during voir dire. J.R. has shown that Juror 4 

would have been dismissed for cause had he answered the juror questionnaire and the voir dire 

questions honestly. Therefore, an objective observer could not view race as a factor in the decision 

to challenge Juror 4, and Defendants have not met their burden. See Berhe, 193 Wn.2d. at 669. 
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Defendants also argue that the trial court erred by looking solely at J.R. ' s  motive in 

challenging Juror 4, and was thus solely focused on "consciously held" explicit racial bias, not 

implicit racial bias that is unconsciously held. See Id. at 663 . Defendants reason that because the 

court failed to go beyond simply considering J.R. ' s  motivations, the trial court committed legal 

error. But the record shows that the trial court did go beyond simply considering J.R. ' s  

motivations . Further Defendants do not address the fact that as the party raising this issue, they 

have the initial burden of demonstrating an inference of an unconsciously held bias . And they fail 

in their initial burden because they stop at J.R. ' s  motivation in the first instance, only claiming in 

a conclusory fashion that J .R. ' s motivation was based on Juror 4 '  s race. As discussed above, there 

was a valid non-racial basis for concluding Juror 4 should have been removed for cause . 

Additionally, the cases Defendants rely on do not support their argument. Berhe and 

Henderson each granted a new trial because of racial bias in the proceedings, and both opinions 

restate the court' s commitment to eliminating racial bias from court proceedings. However, both 

cases were decided with the underlying goal of ensuring a fair trial. 9 Henderson and Berhe reason 

that denial of a fair trial is the reason why racial bias in court proceedings merits grant of a new 

trial . The Berhe opinion in particular points out the discretion trial courts have in determining the 

necessity of an evidentiary hearing, balanced with safeguarding the right to a fair trial by an 

impartial jury: 

We recognize that when allegations of juror misconduct arise after a verdict, trial 
courts have discretion to determine whether an evidentiary hearing is necessary. 
However, there are limits to this discretion, particularly in cases of alleged racial 

9 Indeed, disqualifying people of color without regard to whether they are impartial, but instead 
based only on race is the purpose underlying GR 37 .  A dubious history of excluding people of 
color from juries cannot be ignored, and when practiced, brings into question whether a fair trial 
has occurred. At the same time, it cannot seriously be argued that prohibiting disqualification of 
jurors of color based on race, is the same as prohibiting disqualification of a juror of color who is 
disqualified due to his bias . 
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bias that deprives a defendant of his or her constitutional right to a fair trial by an 
impartial jury. 

1 93 Wn.2d at 649 ( emphasis added) . 

Juror 4 ' s  nondisclosures and ultimate seating on the jury denied J.R. a fair trial . There was 

cause to remove Juror 4, and Defendants made no prima facie showing that an objective observer 

could view race as a factor in the challenge of Juror 4 where, based on objective evidence, we 

conclude that a for cause challenge would have been successful.  The trial court did not err in 

denying a request for evidentiary hearing. 

We hold that the trial court applied the wrong legal standard. But on de novo review, and 

applying the correct standard, we also hold that an objective observer could not view race as a 

factor in challenging Juror 4 and no evidentiary hearing is warranted. 

CONCLUSION 

We hold that the trial court did not abuse its discretion in granting a new trial . We also 

hold that, although the trial court applied the wrong legal standard in its GR 3 7 analysis, upon de 

novo review, Defendants did not meet their burden of showing an inference of racial bias sufficient 

to require an evidentiary hearing. We affirm. 

We concur: 

('��--� �-:s -­--�---:c.J. 
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